
 

 

 
PRIVATE AND STRICTLY CONFIDENTIAL 

 
 

To: Target Company Name: ____________________________________________ (the “Company”) 

From: Purchaser Company Name: __________________________________________ (“we”, “us”, or “our”) 
 
Representative Name: ______________________________________________  

 
 
 
To Whom It May Concern: 
 
 
In consideration of the mutual promises in this agreement (the “Agreement”) and other good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the parties agree as follows:  
 
1. Receipt of Evaluation Material.  We will receive certain Evaluation Material from the Company or its affiliates or their 

respective directors, officers, employees, consultants, shareholders, agents and/or advisors (“Representatives”) in 
connection with a possible purchase by us of securities or assets of the Company (the “Transaction”). “Evaluation 
Material”  as used in this Agreement means any and all information disclosed by the Company, its Representatives 
(including deal arc (“deal arc”), a division of ElkLake Partners Inc.) to us and includes, without limitation, all financial 
information, technical and business information, including trade secrets, know-how, intellectual property, business plans, 
suppliers and customers of the Company, whether disclosed directly or indirectly, orally, or in any written form, or in any 
electronic form.   

2. Use of Evaluation Material.  We covenant that, unless specifically authorized in writing by the Company, we will (a) only 
use the Evaluation Material for the purpose of evaluating the Transaction; (b) hold the Evaluation Material in confidence 
with reasonable care, and with no less than the degree of care with which we protect our own confidential or proprietary 
information; (c) restrict disclosure of the Evaluation Material solely to our Representatives who have a need to know such 
Evaluation Material and who are bound to maintain such Evaluation Material in confidence and are informed of their 
obligation to do so, and we will be responsible for the breach of this Agreement by any of our Representatives; and (d) 
promptly return the Evaluation Material to the Company upon request.   

3. Non-Disclosure of Evaluation Material.  Without the prior written consent of the Company, we and our Representatives 
will not disclose or confirm to any person or entity, directly or indirectly, any of (a) the fact that the Company is considering 
a Transaction; (b) the fact that discussions or negotiations have or are taking place concerning a Transaction; or (c) any 
of the terms or conditions of the Transaction. Evaluation Material may only be disclosed by us if (a) the Company expressly 
authorizes such disclosure in writing; (b) such Evaluation Material was in the public domain at the time of disclosure to us 
or if it has become publicly known through no act of ours; (c) it has otherwise been disclosed in good faith to us by a third 
party having legitimate possession and the right to make such disclosure or if it was in our legitimate possession prior to 
its disclosure under this Agreement; (d) it has been independently developed by us without use of other Evaluation 
Material; or (e) we are by law to disclose such Evaluation Material, provided that prior to disclosing any Evaluation Material, 
we promptly notify the Company of such in writing and further provided that the disclosure is limited to the minimum amount 
of Evaluation Material that must lawfully be disclosed and all possible steps to ensure the continued confidentiality of such 
Evaluation Material have been taken. 

4. Disclaimers Regarding Evaluation Material.  We agree that the Company does not make any representation or warranty 
(express or implied) as to the accuracy or completeness of the Evaluation Material.  We agree that, except as provided in 
a definitive agreement for the Transaction, neither the Company nor any of its Representatives will have any liability to us 
or our Representatives relating to or resulting from the disclosure to us or use by us or our Representatives of the 
Evaluation Material. 

5. Non-Solicitation. We covenant that until two (2) years from the date of this Agreement, neither us nor our Representatives 
will, directly or indirectly, solicit for employment any employee of the Company, provided however that the foregoing shall 
not prohibit us from employing any individuals who respond to a general media advertisement or non-directed search 
inquiry, who make an unsolicited contact to us for employment, or is no longer employed at the Company, provided such 
solicitation does not occur within ninety (90) days from the date such person ceased to be employed by the Company, or 
we were in discussions with regarding possible employment prior to signing of this agreement. 
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6. Additional Covenants.  Without the prior written consent of the Company or deal arc, neither us nor our Representatives 
will contact any Representative creditor, supplier or customer of the Company or any Representative of the foregoing 
concerning the Evaluation Material or the Transaction.  We understand that deal arc will provide appropriate contacts for 
due diligence purposes and that (a) communications regarding a Transaction; (b) requests for additional Evaluation 
Material; (c) requests for access to premises or meetings with management; and (d) discussions or questions regarding 
data room procedures, will in each case, be directed by us to deal arc. 

7. Miscellaneous 

(a) Unless otherwise terminated upon thirty (30) days prior written notice, this Agreement shall automatically 
terminate on its second anniversary from the date of this Agreement.  Upon termination, we will return or destroy 
all copies of the Evaluation Material that is in our possession.  Destruction of Evaluation Material will be confirmed 
to the Company by one of our authorized officers in writing.  Despite the foregoing, we may retain data or electronic 
records containing the Evaluation Material solely for the purposes of backup, recovery, contingency planning or 
business continuity planning so long as such data or records, to the extent not permanently deleted or overwritten 
in the ordinary course of business, are not accessible in the ordinary course of business and are not accessed 
except as required for backup, recovery, contingency planning or business continuity purposes.  Any oral, visual, 
electronic or other Evaluation Material incapable of return or destruction as required by this Agreement will 
continue to be subject to the confidentiality, use and non-disclosure restrictions contained in this Agreement. 

(b) Our covenants set out herein shall survive any early termination of this Agreement and continue for a period of 
two (2) years from the date of this Agreement.  In the event of a breach or threatened breach of any term of this 
Agreement, the parties agree that the harm suffered by the Company would not be compensable by monetary 
damages alone and, accordingly, that the Company shall, in addition to other available legal or equitable 
remedies, be entitled to the issuance of immediate injunctive relief enjoining any breach or threatened breach of 
the other party’s obligations under this Agreement. 

(c) Nothing contained in this Agreement shall be construed as granting any rights in any intellectual property rights in 
any of the Evaluation Material. 

(d) This Agreement shall be governed by and construed in accordance with the laws of the Province of Alberta.  The 
parties agree that the Courts of the Province of Alberta shall have exclusive jurisdiction in reference to any matters 
herein.   

(e) The parties do not intend that any agency or partnership be created between them by this Agreement. Should 
any provision of this Agreement be determined to be void, invalid or otherwise unenforceable by any court of 
competent jurisdiction, such determination shall not affect the remaining provisions of this Agreement which shall 
remain in full force and effect.  Neither party may assign this Agreement without the prior written consent of the 
other party.  This Agreement shall be binding upon and enure for the benefit of the undersigned, their respective 
successors and permitted assigns. This Agreement constitutes the entire agreement between the parties hereto 
with respect to the subject matter contained in this Agreement. This Agreement may be executed in any number 
of counterparts (including counterparts by facsimile) and all such counterparts taken together shall be deemed to 
constitute one and the same instrument.  
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date first written below. 
 

Purchaser Company Legal Name:  

 
Represented by (Signature): 

 

 
Name of Representative (Print): 

 

 
Title of Representative (Print): 

 

 
Email Address (Print): 

 

 
Address (Print): 

 

 
Date: 

 

 
 
Confirmed as of the date written above by: 
 
 
Target Company Legal Name: 

 

 
Represented by (Signature): 

 

 
Name of Representative (Print): 

 

 
Title of Representative (Print): 

 

 


